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Legal Basis, Medical This research discusses which laws and regulations can be used as a legal

Profession Court, Health  basis for the establishment of Special Medical Courts in Indonesia. The
aim of this research is to find out which laws and regulations can be used
as a legal basis for the establishment of Special Medical Courts in
Indonesia. The method in this research is normative legal research using
normative case studies in the form of legal behavior products, for
example reviewing laws. The research results obtained are that the laws
and regulations that can be used as a legal basis for the establishment of
a Special Medical Court in Indonesia are (1) Pancasila and the 1945
Constitution as a philosophical basis, and (2) Article 28D, Article 28 H
(paragraph) 1 Constitution of 1945, Law Number 29 of 2004 concerning
Medical Practice, Law no. 48 of 2009 concerning Judicial Power, Law
no. 36 of 2009 concerning Health, Law Number 44 of 2009 concerning
Hospitals, Law Number 36 of 2014 concerning Health Workers as
jurisdiction.
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INTRODUCTION

Juridical, medical dispute cases directed by patients or their legal representatives
against doctors are submitted to criminal or civil courts as allegations of malpractice (Setiaji,
Isharyanto, & Sulistiyono, 2023). In legal claims, medical disputes can be resolved in two
ways, namely: litigation (through the judicial process) and non-litigation (outside of court)
(Angelia, 2023).

Currently, medical disputes are still handled by general courts. Juridical, the normative
authority of the Supreme Court is clear as regulated in the provisions of statutory
regulations, but the context or point of view of IDI and doctors sees that: knowledge and
understanding of law enforcers regarding health law is still lacking, this cannot be separated
from the fact that not all Law enforcers understand health law and disputes that occur
between doctors and patients, so that anything that is unexpected due to the efforts made by
doctors in helping patients is considered malpractice by the patient, or the patient's family
(Hall et al., 2024).

Apart from that, so far, the process of resolving medical disputes taken by patients is
often through professional health worker organizations (He & Qian, 2016). The doctor must
go through a long process when the patient is reported to the police, who then go through the
investigation process and the court process. This has quite a detrimental impact on medical
personnel, including tarnished reputation, risk of losing their job, depression, and so on
(Kang et al., 2020).

The existence of problems regarding medical disputes in general courts, such as the
lack of knowledge and understanding of law enforcers regarding health law and the
ineffectiveness of general courts in deciding health cases, has made some people want the
establishment of special courts for the medical profession.
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According to Herman (2020), a special medical court was formed to adjudicate
medical disputes between medical personnel and patients (Herman, Razak, & Riza, 2020).
Therefore, a special court is needed to resolve medical disputes, where this special court
adjudicates/resolves medical disputes both criminally and civilly which is expected to be able
to provide justice to all parties, especially to medical personnel. In line with this, the Special
Court for the Medical Profession is a necessity in resolving medical disputes. Because general
courts can no longer provide justice in medical disputes which require special courts for the
medical profession to carry them out.

The desire of some legal practitioners to establish a medical professional court is
specifically based on several things. Among them comes from the view that states "Health
law develops in line with developments in the field of health services and is seen as
something that is increasingly necessary in maintaining the balance of each person in
maintaining and improving their level of health. “Therefore, the normative health legal order
fosters the development of special health law (Lax Specialist) which contains
deviant/conceptual provisions when compared with general legal provisions (Lax Generalist)
(Nugraheni, Wiyatini, & Wiradona, 2018)."

According to research conducted by Nelwitis, A., & Rias, Al (2023). with the title Basic
Considerations for the Establishment of a Special Court for the Medical Profession as an
Effort to Renew the National Health Law in Indonesia, that Efforts Will Be Made to Realize
Legal Certainty in the Establishment of a Special Court for the Medical Profession as an
Effort to Renew the National Health Law in Indonesia (Nelwitis & Rias, 2023). Efforts that
will be made to realize legal certainty in the establishment of a special court for the medical
profession as an effort to reform the National Health Law in Indonesia by reforming criminal
law, through the legal system, which focuses on: Substances, Structure and Legal Culture
(Legal Culture) for all components that contribute to the provision of health services, such as
doctors, health workers and law enforcement officers by expanding their respective
authorities, which can be grouped as follows: Professional Organizations (MKDKI/MKEK),
Police, Prosecutor's Office, Assembly Judges, Experts, and Doctors. This effort was carried
out in order to emphasize the role of a law which must fulfill the principles of establishing
good laws and regulations as a legal basis for the establishment of a special court regarding
criminal acts of medical negligence as a dispute resolution body in the future.

According to research conducted by Herman, H., Razak, A., & Riza, M. (2020) that a
special medical court was formed to adjudicate medical disputes between medical personnel
and patients (Herman et al., 2020). Therefore, a special court is needed to resolve medical
disputes, where this special court adjudicates/resolves medical disputes both criminally and
civilly which is expected to be able to provide justice to all parties, especially to medical
personnel. In this case the author explains the concept of a special court for medical disputes
which has its own characteristics and applies legal and medical principles in the court. In
this research, researchers used normative research methods. What is meant by normative
research is library legal research. In conclusion, a special court in resolving medical disputes
should be formed to provide justice for the parties in dispute, especially for medical
personnel because medical problems are something specific so a court that has quality is also
needed to resolve medical disputes later.

Apart from that, according to research conducted by Riyanto, OS (2017), stated that a
special court was formed to seek justice for those in dispute, and hoped that a decision would
be as fair as possible based on the knowledge of law enforcers regarding the dispute being
resolved (Kang et al., 2020). One of the things that ad hoc judge’s show is that the existence
of ad hoc judges aims to provide justice to the parties in dispute, because ad hoc judges are
appointed because they have knowledge and expertise regarding the dispute that will be
decided. This is in accordance with Article 32 of Law Number 48 of 2009 concerning Judicial
Power in Viewing Medical Disputes.

Even though it is urgent to establish a special court for medical professions in
Indonesia, the establishment of a special court must of course have legal foundations that
already exist in Indonesia, therefore it is necessary to ascertain whether there are legal
grounds regarding the permissibility of establishing a Special Court for Medical Profession or
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not (Pisani, Olivier Kok, & Nugroho, 2017). Based on the formulation of the problem, the aim
of this research is to find out which laws and regulations can be used as a legal basis for the
establishment of Special Medical Courts in Indonesia.

This research contributes to the development of a judicial system specialized in
handling medical disputes in Indonesia, where with the existence of a Medical Special Court,
medical dispute issues can be resolved more quickly, cheaply, and simply and meet the
standards of justice in accordance with Pancasila and the 1945 Constitution. Implementation
of this research involves drafting and passing regulations that support the establishment of a
Medical Specialty Court, including provisions regarding the court's structure, functions and
operational procedures. In addition, training and education for legal and medical personnel
on health law and medical judicial procedures, as well as an understanding of relevant
professional standards and medical ethics are required. There is also a need for an oversight
body that ensures that the Specialized Medical Courts function as intended and adhere to the
principles of law and justice. Socialization to the general public and stakeholders is also
important to ensure all parties understand the workings and benefits of these courts. By
implementing these measures, it is hoped that the Medical Specialty Courts can operate
effectively and provide maximum benefit to the community as well as improve the fairness
and quality of medical dispute resolution in Indonesia.

RESEARCH METHODS

The type of research used is normative research. Normative legal research uses
normative case studies in the form of legal behavior products, for example reviewing laws.
The subject of study is law which is conceptualized as norms or rules that apply in society
and become a reference for everyone's behavior. So normative legal research focuses on the
inventory of positive law, legal principles and doctrine, legal discovery in cases in concerto,
legal systematics, and the level of synchronization, comparative law and legal history. This
type of normative research is used in the research to examine normatively which laws and
regulations can be used as the legal basis for the establishment of a Specialized Medical
Court in Indonesia, as well as the advantages and disadvantages of laws and regulations used
as the legal basis for the establishment of a Specialized Medical Court in Indonesia. Statute
approach.

The data source used for processing in normative legal research is secondary data.
Secondary data sources in this research are divided into two types. Namely: Primary Legal
Materials and Secondary Legal Materials. The research uses one type of data collection tool,
namely document studies or library materials. Data collection techniques through literature
studies, namely examining laws and regulations, literature books, and written works from
legal experts related to research. In normative legal research, secondary data sources are
usually only used, namely books, diaries, laws and regulations, court decisions, legal theories
and opinions of leading legal scholars. In this research, the normative juridical legal research
method will be used to obtain data regarding which laws and regulations can be used as a
legal basis for the establishment of a Specialized Medical Court in Indonesia. As well as to
find out what are the advantages and disadvantages of the Legislation which is the legal basis
for the establishment of the Specialized Medical Court in Indonesia.

RESULTS AND DISCUSSION

According to Sumartini, et al (2023), the Legal Basis is written or unwritten
regulations which are the crystallization of values agreed upon by society or those who
represent it and promulgated and enforced by authorized institutions to serve as guidelines
or guidance in carrying out obligations and/or to realize objectives, where the substance
refers to the norms in the constitution (Sumartini et al., 2023).

Furthermore, in law and legal science various meanings or concepts have been formed
which are known as juridical concepts (legal concepts). This concept is expressed in terms of
expression which is realized in one or several words. The concept in question is used to
facilitate understanding or connect knowledge both theoretically and practically (Jonaedi
Efendi, Johnny Ibrahim, & Se, 2018).
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Each term regarding basic legal concepts has its meaning defined within certain limits
as clearly as possible and then formulated into a definition with the aim of facilitating its
arrangement, understanding and use so that a building of knowledge can be rationally
studied and understood. The basic concepts in law that have been formulated include
Subject, Law, Legal Event, Legal Act, and Legal Consequences (Nurhayati, 2020).

Court in English is called court, and rechtbank in Dutch, what is meant is a body that
carries out justice in the form of examining, adjudicating and deciding cases. Meanwhile, the
word "judicial" comes from the word "fair" with the prefix "per" and with the suffix "an". The
word "Judicial" is a translation of qadha, which means "to decide", "to carry out", "to settle"
and some say that generally dictionaries do not differentiate between judiciary and court
(Yuanda, Dewilly, & Dijunmansaputra, 2020). Thus the special medical court can be
interpreted as a body that carries out justice for medical personnel only. This also means that
a special medical court was established to adjudicate medical disputes between medical
personnel and patients (Prasdyantoro & Zamroni, 2023). Therefore, a special court is needed
to resolve medical disputes, where this special court adjudicates/resolves medical disputes
both criminally and civilly which is expected to be able to provide justice to all parties,
especially to medical personnel (Herman et al., 2020).

According to Health Law, it is specifically regulated in statutory regulations that
recognize the professionalism of Medical Personnel or health workers (Harahap, 2022).
Furthermore, based on Law no. 36 of 2014, in article 60 concerning Health Workers are
responsible for: 1) Dedicating themselves according to the knowledge they have 2) Increasing
competence; 3) Behave and behave in accordance with professional ethics; 4) Prioritize the
interests of society rather than individuals or groups; and 5) Carry out service quality control
and cost control in implementing health efforts (Organization, 2015).

Based on Law no. 36 of 2014, in article 44 concerning Health Workers, the registration
section is: 1) Every Health Worker who practices is required to have an STR. 2) The STR as
referred to in paragraph (1) is given by the council of each Health Worker after fulfilling the
requirements. 3) The requirements as referred to in paragraph (2) include: a) Having an
educational diploma in the health sector; b) Have a Competency Certificate or Professional
Certificate; ¢c) Have a physical and mental health certificate; d) Have a statement letter of
having taken a professional oath/promise; and e) Make a statement complying with and
implementing the provisions of professional ethics.

According to Article 66 Paragraph (1) of Law no. 29 of 2004 concerning Medical
Practice explains that a medical dispute is a dispute that occurs because the patient's
interests are harmed by the actions of a doctor or doctors who practice medicine (Anesa,
Hasnati, & Afrita, 2022).

In a dispute, especially in the civil realm, there are at least two parties, namely the
plaintiff who files the lawsuit, and the defendant (Andreas & Ariawan, 2023). The
relationship between doctors and patients or the relationship between hospitals and patients
is a relationship between legal subjects and legal subjects, so it is regulated by civil law rules.
The disputing parties in a medical dispute are disputes that occur between patients and
doctors.

Furthermore, according to Nelwitis and Irzal (2023) that the laws and regulations that
can be used as the legal basis for the establishment of Special Medical Courts in Indonesia
are Pancasila and the 1945 Constitution, in realizing a just and prosperous, safe, state and
national order of life (Nelwitis & Rias, 2023). Peaceful and orderly, as well as guaranteeing
equal legal standing for members of the public, and must refer to Law Number 29 of 2004
concerning Medical Practice, Law No. 48 of 2009 concerning Judicial Power, Law no. 36 of
2009 concerning Health, Law Number 44 of 2009 concerning Hospitals, Law Number 36 of
2014 concerning Health Workers (Hall et al., 2024).

Next, looking at the Basic Considerations for the Establishment of Special Courts in the
Medical Profession in Indonesia, covering 4 (four) aspects, namely: Philosophical,
Sociological, Juridical and Psychological Considerations.
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First Basic Philosophical Considerations. That the establishment of a special medical
court must refer to the Indonesian people's view of life in the nation and state, namely
Pancasila and the 1945 Constitution, which must guarantee the realization of a just and
prosperous, safe, peaceful and orderly state and national order of life, as well as guaranteeing
the position of the same laws for citizens.

Second, basic sociological considerations, that increasing understanding of patient
rights cannot avoid the emergence of doctor-doctor medical disputes which require fair
resolution with fast, cheap and simple procedures and processes.

Third Basic Juridical Considerations, that from a juridical aspect, the establishment of
a special court for medical disputes should not conflict with Article 28D, Article 28 H
(paragraph) 1 of the 1945 Constitution, Law Number 29 of 2004 concerning Medical
Practice, Law no. 48 of 2009 concerning Judicial Power, Law no. 36 of 2009 concerning
Health, Law Number 44 of 2009 concerning Hospitals, Law Number 36 of 2014 concerning
Health Workers.

Fourth Basic Psychological Considerations, that looking at the psychological aspect can
be seen from the perspective of society, patients and also doctors. Increasing awareness of
health and the right to health in society as well as developments in science and technology,
this indirectly requires doctors to be able to provide better health services. The rapid
development of information also influences news in society. This condition must be
addressed by both the doctor and the patient (Walsh-Childers, Braddock, Rabaza, &
Schwitzer, 2018). The patient's level of trust in the doctor must always be well maintained by
the doctor. There is a need for good and clear communication between doctors and patients,
so that in an effort to provide health services in accordance with the complaints suffered by
patients. Likewise, understanding the patient's personal health condition also influences
healing efforts, because the healing process for an illness is influenced by many factors, one
of which is the patient's enthusiasm to recover.

The four aspects explained above are needed in order to provide understanding and
increase understanding of patient rights which in daily implementation cannot avoid the
emergence of medical disputes between doctors and patients, without ignoring the three
standards, namely: Professional Standards, Service Standards, and Standard Operating
Procedures which must be the basis, which are fulfilled and become the core in finding the
criteria that measure the occurrence of a medical dispute, so that they require in-depth
analysis and become a milestone in fair resolution with procedures and processes that are
fast, cheap and simple. So as to achieve the fulfillment of the right to health with legal
certainty for all components that contribute to the provision of health services, such as
doctors, health workers and law enforcement officers in an effort to maintain the right to life
and the right to defend life which of course must refer to the worldview The Indonesian
people in their nation and state, namely Pancasila and the 1945 Constitution, in realizing a
state and national life system that is just and prosperous, safe, peaceful and orderly, as well
as guaranteeing equal legal status for citizens, and must refer to the Law. Law Number 29 of
2004 concerning Medical Practice, Law no. 48 of 2009 concerning Judicial Power, Law no.
36 of 2009 concerning Health, Law Number 44 of 2009 concerning Hospitals, Law Number
36 of 2014 concerning Health Workers.

CONCLUSION

Based on the results of the research and discussion that have been described, the laws
and regulations that can be used as the legal basis for the establishment of Special Medical
Courts in Indonesia are (1) Pancasila and the 1945 Constitution as the philosophical basis,
and (2) Article 28D, Article 28 H (paragraph) 1 of the 1945 Constitution, Law Number 29 of
2004 concerning Medical Practice, Law no. 48 of 2009 concerning Judicial Power, Law no.
36 of 2009 concerning Health, Law Number 44 of 2009 concerning Hospitals, Law Number
36 of 2014 concerning Health Workers as jurisdiction.
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